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September 24, 2018 

 
Chairman Pat Roberts 
Senate Committee on Agriculture, Nutrition and Forestry 
328A Russell Senate Office Building 
Washington, DC 20510 
 
Chairman K. Michael Conaway 
House Committee on Agriculture 
1301 Longworth House Office Building 
Washington, DC 20515 
 
Ranking Member Debbie Stabenow 
Senate Committee on Agriculture, Nutrition and Forestry 
192 Russell Senate Office Building 
Washington, DC 20510 
 
Ranking Member Collin C. Peterson 
House Committee on Agriculture 
1305 Longworth House Office Building 
Washington, DC 20515 
 
Re:  Opposition to Section 9131 of House Farm Bill (H.R. 2),  
  Definition of Retail Facilities 
 
Dear Farm Bill Conferees: 
 
We, the undersigned law professors, write to urge you to oppose 

Section 9131 of the House Farm Bill, the Agriculture and Nutrition Act 

of 2018 (H.R. 2), and to ensure this language is eliminated from the 

final Farm bill. The language in Section 9131 would codify a dangerous 

exemption of high-risk retail facilities that sell highly hazardous 

chemicals to commercial end users from the Occupational Safety and 

Health Administration’s (OSHA’s) Process Safety Management (PSM) 

standard, posing a serious threat to the safety of workers at such 

facilities and to the surrounding communities and environment. 

 

The PSM standard helps identify and address risks from uncontrolled 

releases of any of roughly 140 highly hazardous chemicals. OSHA 

issued the PSM standard in 1992 to protect workers employed at 

facilities with processes that involve these highly hazardous chemicals.  
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By protecting workers inside of establishments, it also provides protection to the 

surrounding community and environment. When OSHA issued the PSM standard, it 

exempted “retail facilities” but failed to define the term.1 OSHA explained in the preamble to 

the PSM standard that the agency “believe[d] that chemicals in retail facilities are in small 

volume packages, containers and allotments, making a large release unlikely.”2 

Subsequently, OSHA issued an interpretive letter, clarifying that it considered exempted 

from the standard facilities that sell more than 50 percent of its chemicals to an end user.3 

 

In the wake of the April 2013 explosion of ammonium nitrate fertilizer stored at West 

Fertilizer in West, Texas, which killed 15 people, injured hundreds, and leveled the 

community surrounding the establishment, the nation saw firsthand the real-world 

consequences of OSHA’s broad-based exemption from the PSM standard. OSHA’s 

interpretation had the effect of exempting any establishment that met its 50 percent test, 

regardless of whether or not it stored large amounts of hazardous chemicals for wholesale 

distribution to commercial end users. Accordingly, under OSHA’s interpretation of the 

exemption, West Fertilizer was considered an exempt retail facility not subject to the 

standard, despite the fact that it maintained large quantities of a highly hazardous chemical 

for bulk distribution to farmers.  

 

Following this incident, in July 2015, OSHA revised its interpretation of the “retail facility” 

exemption, aligning it with the North American Industry Classification System (NAICS) 

definition of “retail,” concluding that the retail facility exemption applies only to facilities 

“organized to sell merchandise in small quantities to the general public.”4 OSHA explained 

that its earlier interpretation “has no relationship to [its] original intent for application of the 

exemption . . . .” and the exemption “should never have been interpreted to cover facilities 

engaged distinctly in wholesale activities.”5 Thus, OSHA determined that protecting workers 

from the significant risk of death or injury due to uncontrolled releases of highly hazardous 

chemicals — and preventing another catastrophe like what happened in West, TX — 

required it to narrow its prior interpretation of the standard. Justifiably, under the new 

interpretation, facilities like West Fertilizer, which sell highly hazardous chemicals to 

commercial end users, would now be subject to the PSM standard.  

 

Despite the clear policy rationale for narrowing the exemption, the Agricultural Retailers 

Association and Fertilizer Institute sued OSHA after it issued its 2015 memorandum, 

claiming the agency’s interpretation was effectively a new standard that must undergo 

notice-and-comment rulemaking. The D.C. Circuit agreed, holding that OSHA’s definition 

was invalid without rulemaking.6 The court felt compelled to note, “[N]othing in our decision 

necessarily calls into question the substance of OSHA’s decision to narrow the exemption 

for retail facilities and correspondingly to expand the scope of the PSM Standard. We hold 

only that, insofar as OSHA does so, it must follow the notice-and-comment procedures for 

standards set forth in the OSH Act.”7  

 

Alarmingly, and without proper assessment of the risks to workers, surrounding 

communities, or the environment, Section 9131 of H.R. 2 seeks to ignore the lessons 

learned from West, TX, and to the contrary, directs OSHA to codify its flawed, overly broad 
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pre-West interpretation of the PSM exemption. The result would be to allow facilities like 

West Fertilizer to fall under the exemption once again, despite the enormous risk such 

facilities pose to the safety of their workers and surrounding communities.  

 

Shortly after the West, TX, catastrophe, OSHA issued a Request for Information8 to identify 

issues related to modernizing the PSM standards to prevent similar incidents in the future. 

Unfortunately, OSHA’s regulatory agenda has listed this as a Long-Term Action for the past 

several years, despite the urgency for which action is needed to protect workers and 

communities. Thus, instead of mandating OSHA return to its earlier, flawed interpretation, 

Congress should (separately from the Farm Bill) consider legislation compelling OSHA to 

move forward with developing a stronger rule that better protects against catastrophic risks 

from highly hazardous chemicals.  

 

We therefore strongly oppose Section 9131 of H.R. 2 and urge you to ensure this language 

does not remain in the final Farm Bill. 

 

Sincerely, 

 

Thomas McGarity 

Joe R. and Teresa Lozano Long Endowed Chair in Administrative Law 

University of Texas at Austin School of Law 

 

Sidney Shapiro 

Fletcher Chair in Administrative Law 

Wake Forest University School of Law 

 

Rena Steinzor 

Edward M. Robertson Professor of Law 

University of Maryland Francis King Carey School of Law 
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