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The Truth About Torts

Regulatory Preemption at the Federal Aviation
Administration

Executive Summary

When companies manufacture and sell defective products that seriously
injure or even kill people, many Americans assume that they can use tools
such as private lawsuits to hold those corporations accountable for their
actions. But companies frequently do not see it that way, and they do
whatever they can to make sure the courthouse doors are not open to
victims of corporate wrongdoing. Sometimes the companies succeed, but a
recent federal appeals court ruling may help ensure that victims and their
families can actively seek justice.

In early 2016, the U.S. Court of Appeals for the Third Circuit issued an
important ruling that could prove to be an important victory for the public
interest. The case, Sikkelee v. Precision Airmotive Corporation, required the
court to determine whether state-based product liability cases are
“preempted” by the Federal Aviation Administration’s (FAA) regulations for
the design and manufacture of aircraft and their component parts. The court
held that the FAA's rules do not block such cases, giving the plaintiff in the
case and others like her the opportunity to sue the manufacturers of
defective aircraft or component parts.

Preemption is a complex legal concept that flows from the system of
government established under the U.S. Constitution, in which powers are
divided and shared between federal authorities and the states. According to
this design, the federal government’s power is limited, but when Congress
exercises its constitutional power, it may explicitly or implicitly “preempt”
state law on the same subject, thereby rendering it null and void.

“Express preemption” exists when Congress includes language in a statute
specifically providing for preemption of related state law. Absent such
language, the Supreme Court has also held that a federal statute or
regulation can result in “implied preemption” of state law when the two
bodies of law are in conflict or when Congress intended for the federal law
to occupy the entire field of governmental action to the exclusion of state
law. The first type of implied preemption is known as “implied conflict
preemption,” while the second is known as “implied field preemption.”

The specific issue in Sikkelee was whether the FAA's regulations preempted
a branch of state tort law known as products liability law. While the issue of
federal regulatory preemption of state tort law might sound technical and

While the issue of
federal regulatory
preemption of state
tort law might
sound technical and
even esoteric, it has
potentially far-
reaching effects on
both the level of
product safety that
Americans enjoy
and the ability of
victims to access
the courts to
vindicate their
rights.
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even esoteric, it has potentially far-reaching effects on both the level of
product safety that Americans enjoy and the ability of victims to access the
courts to vindicate their rights and hold corporations accountable for
unacceptably dangerous actions and dangerous products. This is especially
crucial given that the other legal institutions aimed at addressing harmful
corporate behavior or products — namely, federal and state regulatory
agencies - offer protections that are often not stringent enough or that are
poorly enforced, enabling scofflaw companies to endanger the public.

Meanwhile, state tort law offers ordinary citizens a critical avenue to seek
compensation for their injuries. The application of state tort law standards
can lead to the demand for greater care by individuals and corporations in
the actions they take and the products they produce while promoting
greater responsiveness to the public.

Preserving the benefits of state tort law is especially important in the context
of aviation safety. According to statistics gathered by the National
Transportation Safety Board (NTSB), an average of nearly four small plane
crashes occur every day in America, resulting in about 400 deaths per year.2
When such crashes involve faulty parts or poor manufacturing practices,
victims and their families should be allowed to seek justice in the most
effective ways possible.

Many aircraft manufacturers are eager to avoid the accountability
mechanisms that the civil justice system affords. Accordingly, they have
attempted to use pending cases such as Sikkelee to argue that relevant
federal regulations serve to preempt state tort law, thereby blocking
individuals who have been injured by defective aircraft or their component
parts from pursuing their products liability claims in court. For these
manufacturers, this result is desirable because the applicable federal
regulations tend to impose comparatively smaller compliance costs due to
their relatively weak requirements and because resource-strapped federal
agencies engage in haphazard enforcement.

As the Government Accountability Office (GAO) has found, weak regulatory
implementation and enforcement is particularly acute with the FAA's aircraft
safety programs. Among other things, it found that resource constraints
have compelled the FAA to outsource nearly 90 percent of its safety
certification activities to private persons or organizations, including the
aircraft manufacturers themselves. In this way, federal preemption often
leaves the public less protected against dangerous activities or products and
with no effective means for obtaining compensation for their injuries when
they are harmed.

In their campaign to use the Sikkelee case to secure federal regulatory
preemption of state aviation tort claims, the aircraft manufacturing industry
faced a significant obstacle: Congress did not explicitly provide for federal
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preemption of state tort law when it enacted the Federal Aviation Act, the
primary authorizing statute for regulations at issue in that case.
Consequently, industry lawyers resorted to making the case that the FAA’s
regulations themselves result in implied preemption of the state tort law
claims.

The Third Circuit rejected the industry’s preemption argument in the
Sikkelee case, but only in part. The court correctly held the FAA’s regulations
did not result in implied field preemption of state aviation products liability
law, but it left open the possibility that FAA regulations might still override
state tort law under the alternative theory of implied conflict preemption.

Policymakers or members of the public have three primary options for
responding to this shortcoming in the Third Circuit’s opinion:

e Congress could amend the Federal Aviation Act to clarify that
regulations issued under the statute do not result in implied conflict
preemption.

e Aninjured victim whose claim is deemed foreclosed by conflict
preemption could petition the Third Circuit to revisit the applicability
of implied conflict preemption to aviation products liability claims.

e The FAA could use its power to issue “airworthiness directives” to
avoid situations that might give rise to implied conflict preemption.

Unfortunately, none of the available policy options for addressing the
problematic aspects of the Sikkelee case seem likely to succeed in the near
future. Nevertheless, it is important for policymakers to find ways to preserve
the role of state tort law in promoting aviation safety. When permitted to
function effectively, the civil justice system complements and reinforces the
FAA’s work in promoting aviation safety in several important ways:

e It deters manufacturers from introducing unsafe products into the
marketplace.

e It generates new information on how existing aircraft and aircraft
parts can be made safer.

e It counters the problem of “regulatory capture.” Regulatory capture
occurs when regulated entities exert considerable influence over the
agencies that are supposed to oversee them, and the agency instead
works to advance the narrow interests of the regulated entities
instead of the broader public interest. In contrast, because its
supervisory authority is spread over numerous state courts, the state
civil justice system is less susceptible to such interference.

When permitted to
function effectively,
the civil justice
system
complements and
reinforces the
Federal Aviation
Administration’s
work in promoting
aviation safety.

The Truth About Torts | 3



All of these useful aspects of state tort law contribute to the FAA's goal of
averting harm before it occurs. Moreover, when people are hurt, the civil
justice system stands ready to provide compensation for injured parties. It is
therefore unsurprising that Congress did not intend for state law to be
preempted in the FAA’s statutory mandate and in other related laws.
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Introduction

In 2000, Diana Levine, a professional guitarist, experienced an unthinkable
tragedy. Following a botched IV injection of an anti-nausea medication
called Phenergan to treat her migraine headaches, her right arm became so
gangrenous that doctors were forced to amputate the entire arm below the
elbow. It turns out that the manufacturer of the drug, Wyeth
Pharmaceuticals, had been aware of this specific risk, but nonetheless failed

to label the drug adequately to warn medical
professionals and patients. Fortunately, Ms. Levine was
able to sue Wyeth in court and hold the
pharmaceutical company accountable for harming her
with its unacceptably dangerous business practices.3
Wyeth had sought to block the suit, arguing that
Levine’s claim, which was based on state tort law, had
been “preempted” by the Food and Drug
Administration’s (FDA) regulations governing warning
labels for pharmaceuticals. In an important victory for
the public interest, however, the Supreme Court
rejected this argument.

But the courthouse doors are not always open to
individuals who have been harmed by defective
products, as Jill Sikkelee nearly discovered. In July
2005, her husband David was killed when the single-
engine plane he was operating abruptly lost power
and crashed soon after takeoff due to a defect in the
carburetor. Although he survived the initial ground

What is “Preemption”?

The U.S. Constitution
establishes a system of
government in which
powers are divided and
shared among the federal
government and the
states. The U.S.
Constitution also provides
that federal laws and
regulations are “the
Supreme Law of the Land.”
This means that federal
laws and regulations will
take precedence over—or
preempt—any state laws
to the extent that they are
mutually inconsistent.

impact, he “died when flames consumed the cockpit after a desperate
struggle to free him from his seat harness,” according to one newspaper
account.* Mr. Sikkelee’s brother Craig, who was a passenger in the plane at
the time and suffered extensive injuries himself, survived only to see his

brother consumed in the ensuing flames.

Jill Sikkelee later brought a lawsuit against the carburetor manufacturer, but
the company persuaded the federal district court that Federal Aviation
Administration (FAA) regulations preempted her claim. The Third Circuit
Court of Appeals disagreed and reversed the lower court’s dismissal of her
lawsuit. While the court concluded that the FAA’s regulations did not occupy
the field of aviation safety, the basis of implied field preemption, the court
did suggest that there might be implied conflict preemption because of a
potential inconsistency between the relevant state tort law standard of care
and the application of a specific FAA regulation. The Third Circuit court then
sent the case back to the lower court to make this determination.>
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Whether it is a prescription drug or a defective aircraft component, when an
unacceptably dangerous product causes harm, the victims should have the
same meaningful opportunity to seek redress for their injuries and hold the
responsible parties accountable for their wrongdoing. Why should the law
treat Ms. Levine’s right to be heard any differently than that of Mrs.
Sikkelee’s? Both have been harmed by a company’s dangerous product, and
both should have their day in court.

The aviation manufacturing industry had hoped to use the Sikkelee case to
install a new regime of federal preemption under the FAA’s regulations
governing the design and manufacture of aircraft and their component
parts. In turn, this would have allowed the mere existence of these often
insufficient regulations to effectively insulate manufacturers from tort

liability.

At the time that the Sikkelee suit was filed, Express Preemption vs.
considerable uncertainty prevailed over whether Implied Preemption

and to what extent this FAA regulatory program

had preemptive effect. In 1999, the United States Express preemption exists
Court of Appeals for the Third Circuit issued a when Congress includes
controversial decision in Abdullah v. American language in a statute that
Airlines Inc., in which it broadly held that the clearly indicates its intent
Federal Aviation Act impliedly preempted “the to preempt state tort law.
entire field of aviation safety.”6 At issue in the case | Absent such explicit

was whether the FAA’s regulatory program language, courts have
governing “in-air operations” preempted a state sometimes used different
tort law claim that the defendant airline had theories of implied
negligently failed to provide passengers with an preemption to infer
adequate seatbelt warning prior to encountering Congress’s intent to
turbulence. Following this decision, it remained preempt state tort law.

unclear whether the court’s underlying reasoning
extended to the FAA’s other regulatory programs as well.” Aviation industry
trade groups argued vigorously — albeit unsuccessfully - that the earlier
decision should be read broadly to cover all of the FAA’s regulatory
programs.

A victory for aircraft manufacturers in the Sikkelee case would have far-
reaching ramifications. According to statistics gathered by the National
Transportation Safety Board (NTSB), an average of nearly four small plane
crashes occur every day in America, resulting in about 400 deaths per year.8
When such crashes involve faulty parts or poor manufacturing practices,
victims and their families should be allowed to seek justice in the most
effective ways possible.

This report examines the aviation industry’s arguments that federal law
preempts state aviation tort claims and concludes that they are without
merit. Since Congress did not “expressly preempt” state tort law when it
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enacted the laws that authorize the FAA’s aviation safety regulations, the
aviation industry has attempted to argue that state tort law is “impliedly
preempted.” As explored in detail below, however, the FAA's regulations for
the design and manufacture of aircraft and their component parts do not
meet the very high legal bar for establishing implied preemption.

After rejecting the arguments in favor of federal preemption, the report's
authors then make an affirmative policy case for maintaining the robust and
active role of state tort law in the area of aviation products liability, and they
describe how the civil justice system is uniquely able to reinforce and
complement the FAA's regulatory programs aimed at promoting aviation
safety.

Ensuring that citizens have meaningful access to the courts is particularly
important in the context of aviation safety. The FAA’s regulations governing
the design and manufacture of aircraft and their component parts are often
too weak to ensure that the public’s safety is adequately protected. Aircraft
or their component parts can be in technical compliance with those
regulations but still pose an unacceptable risk of harm to the general public.
In light of these weaknesses in federal aviation safety laws, states should be
allowed to retain their longstanding sovereign authority to safeguard their
citizens against aviation-related disasters by permitting their courts to
recognize a more protective standard of care.

The Truth About Torts | 7



Federal Preemption and the Aviation Manufacturers’
Campaign Against State Tort Law

Over the last several decades, the aviation manufacturing industry has
argued vigorously in court that the FAA’s regulatory programs governing
the design and manufacture of aircraft and aircraft parts should bar
individuals from bringing state products liability claims. This campaign has
largely followed a similar playbook used by manufacturers of other
consumer products. Trade groups representing these manufacturers, along
with their individual members, have sought establish regimes of federal
regulatory preemption of state tort law at a wide variety of agencies,
including the Consumer Product Safety Commission, the Food and Drug
Administration, the Federal Railroad Administration, and the National
Highway Traffic Safety Administration.®

In the Sikkelee case, Boeing and Airbus, along with industry trade groups
such as the General Aviation Manufacturers Association (GAMA) and the
Aerospace Industries Association (AlA), filed amicus briefs with the Third
Circuit Court of Appeals arguing that the FAA’s regulations preempted the
plaintiff's claim.° This was not the first time that groups, including GAMA,
had submitted amicus briefs pushing similar preemption arguments in
products liability cases.

Unfortunately, the FAA actively supported the aircraft manufacturing
industry’s efforts in Sikkelee to establish federal regulatory preemption of
state products liability claims. Acting on behalf of the agency, the
Department of Justice submitted an amicus brief in that case that argued
that the FAA's regulatory programs impliedly preempted the plaintiff's state
tort law claims.’2 As noted in the brief, the FAA has long held the view that
its regulatory programs preempt state tort law and has worked to advance
this view in past amicus briefs as well. The FAA is not alone in this regard;
federal agencies have frequently asserted that their regulations had
preemptive effect on state tort law claims.13
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The FAA’s Aircraft Safety Regulations Do Not Preempt
State Tort Law Claims Involving Aviation Products Liability

The case against preemption of state tort law claims by the FAA’s statutory
scheme must begin with a close look at the statutes and regulations that
supposedly result in preemption. The federal government has sought to
oversee the safety and design of aircraft since the early days of the aviation
industry. The statutory scheme implemented by today’s FAA closely
resembles the one first devised in the late 1930s.

In 1938, Congress passed the Civil Aeronautics Act and created the Civil
Aeronautics Authority (CAA) to regulate aviation. Under the act, Congress
gave the CAA the authority to establish minimum standards of safety for the
“design, materials, workmanship, construction, and performance of
aircraft.”14 To ensure that aircraft and their component parts complied with
these minimum safety standards, the CAA issued three different aircraft
certifications: type certificates; production certificates; and airworthiness
certificates. The CAA used these certifications to regulate any new aircraft or
engine coming into use.

The first step for manufacturers of new aircraft or engines was to acquire a
type certificate. The CAA issued type certificates for aircraft that were shown
to comply with the CAA’s minimum safety standards. Once a certain design
had received a type certificate, the manufacturer could then obtain a
production certificate, granting permission for the manufacturer to produce
duplicate aircraft based upon that approved design. Aircraft owners could
then seek an airworthiness certificate from the CAA showing that their
aircraft conformed to the type certificate and, therefore, was in a safe
condition for flight.

Over time, dozens of different federal agencies became involved in aviation
regulation.’> With their respective responsibilities becoming increasingly
intertwined and inefficient, Congress intervened in 1958 and passed the
Federal Aviation Act. This law streamlined the federal regulation of aviation
by consolidating authority into a single agency, the Federal Aviation
Administration. Significantly, Congress copied the language from the Civil
Aeronautics Act to establish minimum safety standards and the issuance of
certificates in the Federal Aviation Act.'® As a result, aircraft manufacturers
and owners must still obtain type certificates,'” production certificates,'8
and airworthiness certificates'® from the FAA. In addition to obtaining a type
certificate for new designs, a manufacturer must also get approval from the
FAA before it can make a significant change to existing designs.20
Manufacturers must submit data to confirm the safety of the amended
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The Federal
Aviation Act’s text,
structure, and
statutory history
make it clear that
Congress never
intended to
preempt state tort
law in the area of
aircraft and
component part
manufacturing and
design safety.

design. If the amended design conforms to the FAA's safety standards, the
agency can issue an amended or supplemental type certificate.?!

When courts are tasked with determining whether federal law preempts
state law, as the Third Circuit did in Sikkelee, they are guided by a strong
presumption against preemption unless Congress has clearly indicated a
preemptive intent. This presumption reflects a respect for the principles of
federalism, and it is particularly apt to aviation-related torts.

Products liability, in general, arose as a cause of action out of the common
law of individual states. Aviation-related torts fall firmly within that realm of
state law, a fact recognized as early as 1914 by a federal court in the State of
Washington.22 Even after federal laws regulating aviation were enacted,
federal courts continued to recognize the concurrent applicability of state
tort law.23 When a field is traditionally governed by state law, courts should
be reticent to find preemptive effect in federal statutes governing that field.

The Supreme Court made clear in the 2009 case, Wyeth v. Levine,?4 that
when Congress legislates in a field traditionally controlled by the states,
courts must apply a presumption against preemption. Consistent with this
holding, courts should avoid withdrawing the long-held powers of the states
to hear cases in a field such as aviation tort except in the rare cases where
Congress has plainly intended it.2> Because state courts have traditionally
handled aviation tort cases, courts must grapple with this well-established
presumption against preemption when it comes to the Federal Aviation Act.

The Federal Aviation Act’s text, structure, and statutory history make it clear
that Congress never intended to preempt state tort law in the area of aircraft
and component part manufacturing and design safety. Beginning with the
Civil Aeronautics Act and continuing throughout the history of federal
oversight of aircraft safety, Congress has refused to explicitly codify federal
preemption in those statutes governing manufacturing and design safety,
despite having several opportunities to do so. Congress’s decision not to
expressly preempt state tort law in this field accords with the traditional
primacy of state courts in products liability disputes.

Critically, at the time that Congress replaced the Civil Aeronautics Act with
the Federal Aviation Act, it was well aware that the federal courts had
consistently interpreted the earlier law as not preempting state tort law.26 It
was also aware of the strong judicial presumption against preemption.
Nevertheless, Congress generally incorporated into the Federal Aviation Act
those provisions in the Civil Aeronautics Act that govern the federal statute’s
relationship with other laws, including state tort law.

As with earlier iterations, the current law contains no express preemption
provision applicable to products liability cases. Moreover, under the act, the
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FAA is permitted to establish “minimum standards” for aviation safety.2’
Federal courts have long recognized that this language - “minimum
standards” - runs strongly againstfinding a clear and manifest intent on the
part of Congress to preempt state law.28 Indeed, the language strongly
suggests that Congress sought to establish a system in which federal
regulatory standards set a “floor” for aviation safety and that states would be
free to promulgate more protective standards. Significantly, another
consequence that follows from this legislative approach is that mere
compliance with the minimum federal standards would by definition not
automatically satisfy relevant standards of state products liability law.

Another critical component of the act indicating that Congress did not
intend to preempt state tort law is its savings clause.2? Congress includes
these clauses to indicate some exception to a law’s broad application. In this
case, the savings clause, located in the section of the act titled “Relationship
to Other Laws,” indicates that the act does not foreclose existing legal
remedies, but rather merely provides an additional remedy to those already
available. The clause reads: “A remedy under this part is in addition to any
other remedies provided by law.”30 Consistent with this reading, the
Supreme Court previously determined that the Federal Aviation Act’s
savings clause preserved states’ power to implement and enforce their own
regulatory programs governing such aspects of the aviation industry as
intrastate airfare and deceptive marking practices.3’

In the years since the Federal Aviation Act was first enacted, Congress has
continued to make additional refinements to the basic statutory scheme
governing aircraft safety. This subsequent legislation has provided Congress
with several opportunities to expressly preempt state tort law, and yet it has
conspicuously refused to do so.

First, in passing the Aviation Deregulation Act of 1978, Congress amended
the Federal Aviation Act to include a limited express preemption provision
that blocked states from regulating the “rates, routes, or service of any
carrier.”32 This clause reflects the long-shared understanding that the
original act did not broadly preempt state law; otherwise, Congress'’s goal in
adopting the limited express preemption provision would have already
been accomplished, rendering it unnecessary. The limited scope of the
provision further suggests that any matters relevant to the original act,
including the safety of aircraft and aircraft component manufacturing and
design, remained unaffected and thus would not be preempted.

Later, when Congress enacted the General Aviation Revitalization Act of
1994 (GARA), it carved out another limited express preemption provision.
Specifically, this provision placed new limitations on civil suits against
aircraft manufacturers in the form of a statute of repose, which, subject to
certain exceptions, bars lawsuits involving claims that arise more than 18
years after the aircraft was delivered or a defective part was installed.33 With

Subsequent
legislative
amendments to the
Federal Aviation Act
have provided
Congress with
several
opportunities to
expressly preempt
state tort law, and
yet it has
conspicuously
refused to do so.
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this provision, Congress not only demonstrated its willingness to place
statutory limits on state aviation tort law suits, but also acknowledged that
the Federal Aviation Act does not generally preempt such suits. Again, it
would have been unnecessary to limit suits arising from claims more than 18
years old if those suits were already preempted by federal law. The inclusion
of this express preemption provision in GARA further demonstrates
Congress’s intent to leave most state law claims intact, prohibiting only

those that involve certain older aircraft or aircraft parts.

Absent clear language indicating that Congress
intended for a statute to preempt state law, courts
can still find that a federal statute preempts state law
through implied preemption. Courts have identified
two types of implied preemption: “field preemption”
and “conflict preemption.”34 Just as federalism
concerns drive the presumption against preemption,
separation of powers concerns should disfavor
implied preemption in federal regulatory law. And
where, as here, Congress has indicated its intent to
avoid preemption, judges should exercise particular
caution in their implied preemption analyses. As
noted above, the drafters of the Federal Aviation Act
included the well-recognized device of the savings
clause to preserve a continued role for state tort law.
Moreover, subsequent Congresses have failed to
enact express preemption provisions, despite
numerous opportunities.

Implied Field Preemption
vs. Implied Confiict
Preemption

Courts identify field
preemption when a federal
statute is so
comprehensive that it
occupies an entire field.
Conflict preemption exists
when a court finds that
enforcement of a state law
would frustrate the
purpose of a federal
program or that
simultaneous compliance
with both federal and state
laws would be impossible.

In Sikkelee, the Third Circuit correctly concluded that the FAA's regulations
for the design and manufacture of aircraft and their component parts do not
impliedly preempt the field of state products liability claims.35 In doing so, it
joined the other federal courts of appeal that have reached this same
conclusion, including the Sixth,36 Ninth,37 Tenth,38 and Eleventh circuits.3?

To reach this conclusion, the Sikkelee court first had to grapple with its
controversial decision in Abdullah v. American Airlines Inc.® At issue in that
case was whether federal in-air seatbelt regulations preempted a state law
negligence claim for a flight crew’s failure to warn passengers that their
flight would encounter severe turbulence. The court appeared to broadly
hold that the Federal Aviation Act impliedly preempted “the entire field of
aviation safety.”4! This broad holding on field preemption not only
prompted confusion and uncertainty within the lower courts of the Third
Circuit; it also created a split with the many other federal circuit courts of
appeal that had already concluded that the Federal Aviation Act and other
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relevant laws did not preempt many aspects of aviation safety, including
products liability claims arising from aircraft design and manufacture.2 The
Supreme Court of the United States has not yet resolved this split.

The court in Sikkelee distinguished Abdullah by explaining that it meant for
its holding to be limited to the FAA's regulations for “in-air operations” such
as seat belt warnings. As such, Abdullah's holding on implied field
preemption did not govern a case like Sikkelee, which involved a products
liability claim.3

The Sikkelee court then turned to the question of whether the FAA's
regulations governing the design and manufacture of aircraft and their
component parts were sufficiently analogous to those at issue in Abdullah as
to result in implied field preemption of state products liability law. In
Abdullah, the court concluded that implied preemption existed because the
FAA's regulations for “in-air operations” so fully occupied the field as to
create a federal standard of care that operated to exclude any parallel state
standards of care in the resolution of relevant negligence claims. In other
words, plaintiffs who seek to bring negligence claims arising from FAA-
regulated in-air operations in state courts could still seek state tort law
remedies, if applicable, but the question of negligence would be resolved by
reference to the federal standard of care, as defined by the FAA's
regulations.

The Sikkelee court concluded that, unlike the regulatory scheme at issue in
Abdullah, the FAA's regulations for aircraft design and manufacture safety
did not so fully occupy the field as to create a comprehensive federal
standard of care for aviation-related products liability that left no room for
any coexisting state standards of care. It therefore held that these
regulations did not result in field preemption of aviation-related state
products liability law.

In reaching this contrary result, the Sikkelee court identified three
“fundamental differences” that distinguished the FAA's regulations for the
design and manufacture of aircraft and their component parts from those at
issue in Abdullah. First, the court observed that these regulations do not
govern the actual design and manufacturing processes that aircraft and
component manufacturers employed. Instead, they are primarily focused on
establishing the process by which manufacturers obtain approval for their
designs and manufacturing processes. In contrast, the regulations in
Abdullah defined specific requirements that were directed at the conduct of
in-air operations.

Second, the court observed that while the FAA’s regulations establish
certain standards that manufacturers must meet in order to obtain approval
for their design and manufacturers, the substance of these standards are
primarily confined to the delineation of “discrete, technical specifications.”
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Most of the conflict
preemption
scenarios identified
by the Sikkelee
court would only be
temporary in
duration and de jure
in nature. In most
cases, it is likely that
the Federal Aviation
Administration
would approve the
necessary changes
to a component’s
type certificate once
the approval
process had run its
course.

As such, this regulatory scheme falls well short of the kind of
“comprehensive system of rules and regulations” that was at issue in
Abdullah.

Third, the Sikkelee court determined that the FAA’s aircraft design and
manufacture regulations do not articulate a “comprehensive standard of
care.” In other words, these regulations do not provide courts with a
manageable method for evaluating safety-related issues for an aircraft or
component part that are not already specifically addressed by the provisions
of existing regulations. In contrast, the FAA's regulations for “in-air
operations” supplied such a comprehensive standard of care.#4 As the
Sikkelee court noted, those regulations established this standard of care by
prohibiting the operation of an aircraft “in a careless or reckless manner.”4

To be sure, the fact that the Sikkelee court was able to distinguish the FAA’s
regulations for the design and manufacture of aircraft and their component
parts from those at issue in Abdullah does not necessarily imply that
Abdullah was correctly decided in the first place. Even the Sikkelee court’s
narrower reading — namely, that its holding only extends to FAA’s
regulations governing “in-air operations” — remains fairly open to debate.4¢
For the purposes of this report’s analysis, the important thing is that the
Sikkelee court distinguished Abdullahin concluding that the FAA's
regulations for the design and manufacture of aircraft and their component
parts do not impliedly preempt state aviation-related products liability law.

While the Sikkelee court rejected the theory of implied field preemptionin
the area of aircraft manufacturing and design safety, its opinion still held
open the possibility that FAA regulations could result in implied conflict
preemption under certain circumstances.*’ Specifically, the court
hypothesized that FAA regulations governing approval for changes to
previously-approved type certificates could give rise to conflict
preemption.48 If, for example, an aircraft or its component part was found to
be defective, thereby requiring a change in design or manufacture
significant enough to constitute what FAA regulations define as a “major”
change, then the manufacturer would generally be barred from making
those changes without first obtaining FAA approval and a revised type
certificate. Thus, to the extent that the relevant state standard of care
imposes a duty on the manufacturer to make particular design or
manufacturing changes that differ from the duty imposed by the applicable
type certificate, the manufacturer would not be able to simultaneously
comply with both applicable state tort law and FAA regulations, resulting in
the state tort law being conflict preempted.

Significantly, however, the conflict preemption that exists in most of these
scenarios would only be temporary in duration and de jurein nature. For
example, suppose that a state standard of care required a manufacturer to
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improve the safety of an aircraft component by making a particular change
to its design. In most cases, it is likely that the FAA would approve these
kinds of changes to the component’s type certificate once the approval
process had run its course.

In dicta, the Sikkelee court nevertheless opined that conflict preemption
would still exist in these kinds of situations. In fact, it even went so far as to
suggest that conflict preemption would be rendered “all but meaningless” if
it did not apply in situations where a hypothetical change to an existing type
certificate was likely to be approved.#° In support of this position, it cited
PLIVA v. Mensing>° in which the Supreme Court held that state tort failure-
to-warn claims were conflict preempted by FDA regulations governing the
process by which generic drug manufacturers were required to change their
warning labels.

The Sikkelee court’s reliance on Mensing is inapt, however. There, the Court
envisioned several hypothetical scenarios for eliminating the conflict
between the FDA'’s drug labeling regulations and state tort law, all of which
would have been time-consuming to accomplish, unlikely to occur at all, or
both. In contrast, the FAA’s process for approving changes to type
certificates is relatively short in duration and offers a framework in which the
likelihood of success can be readily ascertained.

In short, the conflict at issue in most situations involving the FAA's aviation
safety regulations does make simultaneous compliance technically
impossible. But, the manufacturer can comply with the state tort law duty by
petitioning FAA to amend its type certificate. Because the elimination of this
conflict is so readily achievable in most cases, it would be offensive to the
principles of basic fairness to use it as a basis for denying citizens’ their
fundamental right to access the courts to obtain compensation for their
injuries.

More broadly, though, if interpreted expansively, the Sikkelee court’s line of
reasoning risks creating the problem of transforming conflict preemption
into a kind of “safe harbor” in which aircraft manufacturers are effectively
insulated against tort liability for any defects that are discovered after their
products have received type certificates. This safe harbor would effectively
eliminate the critical incentives that the civil justice system creates for
manufacturers to continuously reevaluate the safety of their manufacturing
processes and designs.

In turn, the insulation against tort liability an expansive interpretation of
implied conflict preemption supplies threatens to undermine the
effectiveness of the FAA’s regulatory programs, as well. These programs are
increasingly and dangerously dependent on the industry’s own self-policing
because of inadequate governmental resources. These constraints
undermine the FAA’s own efforts to monitor the safety of aircraft and aircraft
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parts to identify newly discovered defects in a timely and effective manner.
Without the looming threat of tort liability, manufacturers who are
unscrupulous would have a strong incentive to postpone identifying and
reporting on any failures or defects in their products to avoid incurring the
costs associated with updating their design or manufacturing processes to
comply with FAA regulations.

The options for responding to an improperly broad application of conflict
preemption are limited but are nonetheless worth pursuing. One solution is
for Congress to amend the Federal Aviation Act to clarify what existing
legislation already makes clear — namely, that the FAA’s minimum safety
standard regulatory programs for the design and manufacture of aircraft
and their component parts do not preempt state tort law. Legislation seems
unlikely in the near term, however, given that deep political divisions
between the two main political parties have all but ground regular
lawmaking to a halt.

Another response would be for the U.S. Supreme Court or the Third Circuit
Court of Appeals to revisit their problematic jurisprudence on conflict
preemption. But it is unclear whether those courts will have an opportunity
to reconsider their positions on conflict preemption in the near future.

The best option for addressing the Sikkelee court’s potentially problematic
conflict preemption decision is for the FAA itself to take affirmative steps to
avoid situations that would give rise to such conflicts. The most promising
tool that the FAA has its disposal for this task derives from its power to issue
enforceable orders known as “airworthiness directives,” which require
aircraft owners to take certain actions “to resolve an unsafe condition.”>!

It is reasonable and consistent with the FAA's statutory safety protection
mandate for the agency to use airworthiness directives to limit the
operations of aircraft or the use of particular component parts that have
been found to be defective under a state product liability regime. Aviation
safety hazards that are identified through a final determination in a civil
lawsuit are no less dangerous than those that the FAA identifies on its own
through the implementation of its regulatory programs. State and federal
law offer different but complementary approaches to identify such hazards,
and, as such, allowing both institutions to work in harmony to protect the
flying public offers the best way forward for advancing aviation safety.

Of course, this approach would not eliminate all potential cases of conflict
preemption. In particular, the FAA might ultimately disagree with a finding
that an aircraft or component part is defective under a differing state
standard of care. In those situations, the agency would be unlikely to
approve changes to the type certificate that might be required. Accordingly,
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implied conflict preemption would still exist since the manufacturer would
not be able to simultaneously comply with both the FAA’s regulations and
the state standard of care, and since the circumstances that give rise to this
conflict would be unlikely to change in the near term. That said, in most
instances, the dangers evaluated in aviation tort cases have not been
specifically evaluated by the FAA, and instances in which the FAA ruled out
viable solutions for safety problems identified in these cases are rare.

In support of its power to issue airworthiness directives, the FAA should
promulgate regulations providing a rapid process for approving
amendments to type certificates to address defective parts and equipment
that have been newly discovered through state tort litigation or its own
investigations to ensure that it is not impossible for manufacturers to
comply with their tort law duties and their duty to comply with their
certificates. These regulations should establish a strong presumption that
the FAA will issue an airworthiness directive in response to a state tort
finding that an aircraft or component part is defective. A manufacturer’s
failure to seek an amendment to a type certificate for a defective part or
equipment would violate both the manufacturer’s duty to report unsafe
conditions to the FAA and its tort law duty to avoid exposing aircraft
occupants to the risks posed by defective products and equipment.

While the deployment of airworthiness directives can go a long way toward
avoiding harm, their ultimate success depends on the FAA's awareness of
the defective part or equipment in the first place. As noted above, however,
overly broad application of conflict preemption can discourage
manufacturers from making the FAA aware of such defects. It also eliminates
the ability of injured persons and their attorneys to use the tort law
discovery process to uncover defects in previously approved designs and
produce evidence of the manufacturer’s awareness of such defects.

Taking administrative steps to minimize the likelihood of conflict
preemption is not unprecedented. Indeed, the FDA initially responded to
the Supreme Court’s decision in Mensing by launching a rulemaking effort
to change the process by which generic drug manufacturers may seek
changes to their warning labels.52 (Unfortunately, this rulemaking appears to
be languishing.) The FAA should similarly make aggressive use of its existing
regulatory authority to mitigate the risks associated with conflict
preemption and to ensure that the civil justice system will continue to play a
robust and active role in ensuring aviation safety.

Of course, given that the FAA has for the last several years aggressively
pressed the case that its regulations preempt state tort law, it might be
unrealistic to expect the agency to suddenly reverse course and begin
taking affirmative steps aimed at avoiding the occurrence of federal
regulatory preemption. To be accomplished, this change in course would
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require at a minimum a change in leadership, either within the White House
or within the agency itself.

Significantly, the upcoming presidential election provides an opportunity for
bringing a new approach to the FAA’s policies on federal regulatory
preemption. A new FAA Administrator could work with relevant agency
officials to adopt new policies that seek to avoid or minimize any potential
preemptive effect that the agency’s regulations might have. The agency can
further buttress these efforts by working with the Department of Justice to
develop amicus briefs that rebut industry attempts to use litigation to press
for implied preemption, if and when cases similar to Sikkelee arise in the
future.

Better still, the next president could direct the FAA and other agencies
through executive order to employ administrative strategies that are aimed
at avoiding federal regulatory preemption.>3 In 1999, President Bill Clinton
took a step in this direction when he issued Executive Order 13132, which
instructs administrative agencies to consider the federalism implications of
their actions.>* This order, however, does not go far enough. The next
president should replace it with one that specifically addresses the issue of
federal regulatory preemption of state tort law and directs federal agencies
to avoid preemption whenever it is not inconsistent with their authorizing
statutes.
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A Strong State Civil Justice System Reinforces and
Complements the FAA’s Mission

One of the FAA’s primary responsibilities is to “promote safe flight of civil
aircraft in air commerce.” As noted above, Congress has directed the FAA to
pursue this mission by implementing several regulatory programs, including
the establishment of “minimum standards required in the interest of safety
for appliances and for the design, material, construction, quality of work, and
performance of aircraft, aircraft engines, and propellers.”>> A robust civil
justice system in which citizens have meaningful access to the courts serves
to strengthen this regulatory program, further enhancing the FAA’s ability to
achieve its mission of promoting aviation safety.

As with other federal regulatory programs, the FAA’s regulations governing
the design and manufacture of aircraft and their component parts are
preventative in nature, seeking to avoid harm to the public — including
death, injury, and property damage - beforeit can occur. For example, when
functioning properly, the FAA’s type certificate program establishes a
rigorous process for reviewing the design and manufacture of aircraft and
their component parts to ensure that they meet the agency’s minimum
safety standards. The type certificate program represents a practical effort to
minimize the kinds of mechanical failures that are responsible for many
aircraft crashes. These programs seek to ensure that aircraft and their
component parts are designed and manufactured in ways that can avoid
likely or foreseeable sources of malfunction or other kinds of performance
failures.

The civil justice system reinforces the FAA's regulations by deterring
manufacturers of aircraft and their component parts from attempting to
market products that give insufficient attention to safety considerations. The
threat of tort liability deters manufacturers from producing or selling
unacceptably dangerous aircraft or aircraft parts while encouraging them to
continuously investigate and develop safer designs and manufacturing
processes.>® In this way, the civil justice system can better align
manufacturers’ incentives with the FAA’s mission to promote public safety.

The additional deterrent effect afforded by the civil justice system is
particularly important for the FAA, given the challenges that it faces in
implementing its programs to promote safety in the design and
manufacture of aircraft and their component parts in a timely and effective
manner. Like all agencies, the FAA must negotiate a thick web of procedural
and analytical requirements before issuing new rules. The federal
rulemaking process has become so “ossified” that some FAA rulemakings
can experience several years of delay before the agency promulgates final
rules.>” For example, the agency’s recently completed rule governing the
safe operation of small unmanned aircraft vehicles, more commonly known
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as “drones,” had been under development for nearly six years; the final rule
came nearly two years after the statutory deadline that Congress had
imposed on the FAA for completing the rulemaking.>8

In other cases, the FAA's regulatory efforts might be weakened through
improper political interference, as illustrated by the agency’s 2011
rulemaking aimed at preventing unsafe fatigue in commercial pilots. In that
case, economists and political operatives in the White House’s Office of
Information and Regulatory Affairs (OIRA), acting at the behest of the cargo
air carrier industry, forced the agency to rewrite its final rule so that it would
exempt commercial pilots flying planes that only contained cargo, as
opposed to passenger carriers.> This is just one example of cases that raise
troubling questions about whether the FAA's regulations alone are sufficient
to safeguard the pubilic.

Like other agencies, the FAA faces severe resource constraints, as its budget
has failed to keep pace with the growing breadth and complexity of its

statutory mission in recent years. These resource
shortfalls inhibit the agency’s ability to effectively What is “Regulatory
implement its regulatory programs and render it Capture”?

more susceptible to a phenomenon known as
“regulatory capture.” Massive resource disparities
between an agency and the industries that it oversees
can contribute to regulatory capture by undermining
an agency'’s ability to resist pressure from members of
those regulated industries. In the worst cases,
regulatory capture can force the agency to
improperly rely on regulated entities themselves to
carry out the agency’s programs.
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exert considerable
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agencies that are
supposed to oversee them.
Due to this influence, the
agency ends up working to
advance the regulated

In a 2004 audit, the Government Accountability Office | entities’ narrow interests
(GAO) - a government watchdog that Congress instead of the broader
established to help oversee regulatory agencies’ public interest.

programs and activities — found that severe resource
constraints had compelled the FAA to outsource nearly 90 percent of
certification activities to private persons or organizations known as
“designees.” In some cases, the designees are the manufacturers themselves,
raising at least the appearance, if not the reality, of a conflict of interest.50
Such apparent self-regulation by the aviation industry casts serious doubt
on the efficacy of the FAA’s regulatory programs and whether they are
adequately serving the agency’s mission of promoting greater flight safety.

To make matters worse, the GAO found that the FAA’s oversight of
outsourced programs was often weak or nonexistent. For example, the GAO
found instances in which FAA field offices failed to follow existing policies
when selecting designees for certification programs, which could result in
unqualified or under-qualified individuals and organizations performing
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these critical duties.6' In other cases, the GAO found that FAA field offices
were unwilling or unable to terminate poorly performing designees,
apparently “due to reluctance on the part of managers, engineers, and
inspectors to take disciplinary action.”62

To maintain the ongoing effectiveness of its programs, the FAA must be able
to continually identify and incorporate new risk-related information
concerning the design and manufacture of aircraft and their component
parts. This information includes newly discovered defects in existing designs
and manufacturing processes, as well as ways to improve safety for future
designs and manufacturing processes.

For example, as noted above, FAA regulations spell out various mechanisms
for updating previously approved type certificates for these products to
address newly discovered defects or to otherwise enhance safety. The
efficacy of these programs depends on the extent to which the FAA or
manufacturers are able to identify these defects or opportunities for safer
alternatives before harm occurs.

Here again, the state civil justice system is able to buttress FAA regulations
by providing a constellation of institutional mechanisms and actors that are
uniquely well-suited for generating crucial new information concerning
aircraft safety.63 As indicated above, the threat of liability provides
manufacturers with a strong incentive to continually monitor and evaluate
the safety of their designs and manufacturing processes and make necessary
changes before harm occurs.54 Consequently, such industry-initiated
monitoring and evaluation is less likely to take place in the absence of the
incentives provided by the state civil justice system.63

Similarly, in the aftermath of aviation disasters, the state civil justice system
provides a critical venue for uncovering any mechanical failures or
malfunctions that may have contributed. In particular, the process of civil
discovery can lead to the revelation of new information that a manufacturer
might not have been aware of regarding the safety of its products or, even
worse, that it might have deliberately tried to hide from the FAA and general
public. In turn, information revealed during civil litigation can help the FAA
revise and strengthen its regulatory programs to avert future disasters. In
Sikkelee, for instance, the plaintiffs appear to have identified a defect in the
design of the MA-4SPA carburetor.66

But for the litigation, the FAA would not now be in a position to revise its
standards governing relevant carburetor design to eliminate this defect. In
the absence of this litigation, though, it is possible that this defect would
never have come to light, leaving numerous airplanes still equipped with
these dangerous carburetors to remain in operation.
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Finally, the state civil justice system is able to enhance the FAA’s regulatory
programs by providing an effective antidote to the risk of regulatory
capture.%’ The resource disparities between the FAA and the industry it
regulates create a high susceptibility for the problem of regulatory capture.
The state civil justice system is able to help counter these pressures by
providing a broad and diverse set of institutions — namely, the various state
courts — over which supervisory authority is ultimately spread. As such, the
value to the aircraft manufacturing industry of capturing the FAA to secure
lax standards or enforcement is diminished because the state courts are still
available to hold the industry accountable for its harmful products and
activities. It would be nearly impossible for even the relatively well-
resourced aircraft manufacturing industry to capture a substantial portion of
the state courts, given their sheer number. The courts, therefore, stand ready
to provide the victims of corporate wrongdoing with a powerful
accountability mechanism.

The state civil justice system does more than just enhance the FAA’s
regulatory programs, however; it also supplies a corrective justice function
that complements FAA regulations.®® The primary objective of the
regulatory system is to prevent harm beforeit occurs. Even when
functioning well, though, the regulatory system cannot prevent all harm. For
those cases, the state civil justice system is available to offer compensation
afterharm has occurred. State tort law offers the victims of corporate
wrongdoing a powerful avenue for seeking compensation from those whose
irresponsible products and activities have caused their injuries. It thereby
provides them with the opportunity to hold businesses accountable for their
harmful products or activities and improve aviation safety for everyone.

Indeed, the Federal Aviation Act, the federal statute that authorizes the
FAA’s regulatory programs for promoting safety in the design and
manufacture of aircraft and their component parts, explicitly recognizes the
civil justice system’s important compensatory role by providing that “[a]
remedy under this part is in addition to any other remedies provided by
law.”69
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Conclusion

The Sikkelee case raised the important issue of whether the FAA’s
regulations governing aircraft manufacturing and design safety preempted
state tort law claims involving aviation products liability. The outcome of the
case affects the extent to which victims of defective aircraft or their
component parts have meaningful access to the courts to seek redress for
their injuries and to hold those responsible to account.

More broadly, a finding that FAA regulations preempt state tort law could
risk undermining the effectiveness of the agency’s programs aimed at
promoting aircraft safety. The threat of tort liability provides aircraft
manufacturers with strong incentives to produce safer products, thereby
reinforcing the FAA’s goal of preventing aviation disasters before they can
occur. A strong civil justice system further reinforces the FAA's regulatory
programs by providing institutional mechanisms for generating new
information that can improve aircraft design and manufacturing safety and
by countering the threat of regulatory capture.

Fortunately, the Third Circuit correctly ruled that the mere existence of the
FAA’s regulatory program for this field did not serve to preempt state tort
law. The court found nothing in the FAA’s authorizing legislation, including
the Federal Aviation Act and subsequent related laws, demonstrating
Congress’ express intent for FAA regulations to have preemptive effect.
Further, the court rejected arguments from both the defendant engine
manufacturer and the FAA that implied field preemption blocked state
products liability claims. In doing so, the court noted that the regulatory
scheme at issue was not nearly comprehensive enough to create a clear
federal standard of care that could supplant applicable state tort law.

While the Sikkelee case represents a significant victory for citizen access to
courts, plaintiffs with aviation products liability claims may still find the
doors to the courthouse shut. The court left room for the possibility that
future cases involving otherwise legitimate claims might still be barred
under conflict preemption principles. An expansive application of conflict
preemption in this area would be troubling because it threatens to
undermine the effectiveness of the FAA's regulatory programs and deny
deserving plaintiffs an opportunity to redress their injuries. Congress is
unlikely to enact new legislation that re-confirms its original intent for the
Federal Aviation Act not to result in conflict preemption. Likewise, the
federal courts, including the U.S. Supreme Court and the Third Circuit, are
unlikely to revisit this issue in the near future to address the potential
negative consequences that conflict preemption could have on regulatory
programs that involve pre-market approval for products such as aircraft and
pharmaceuticals. The FAA should, therefore, explore using its regulatory
authority to avoid situations in which conflict preemption could arise.
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Some manufacturers of consumer products will no doubt see the Sikkelee
case as a setback in their decades-old campaign against citizen access to the
courts in products liability cases, but it is unlikely to discourage their future
efforts to secure federal regulatory preemption in aviation safety and other
fields. As this case demonstrates, federal agencies have repeatedly argued
for federal preemption in those areas that overlap with their regulatory
programs. This must stop. Instead, federal agencies should do everything in
their power to preserve an active and robust role for the civil justice system
in promoting public safety, including writing their regulations to avoid
having preemptive effect and ending the practice of submitting amicus
briefs in pending litigation that argue in favor of regulatory preemption.
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