Case Brief:

American Farm Bureau Federation v. EPA

by CPR Policy Analyst Anne Havemann

CPR2*%®

PROGRESSIVE REFORM

©Center for Progressive Reform Case Brief #1308
October 2013



Case Brief:
American Farm Bureau Federation v. EPA"

Introduction

On Friday, September 13, 2013, Judge Rambo of the U.S. District Court for the Middle District
of Pennsylvania ruled that EPA had the authority under the Clean Water Act (CWA) to issue the
total maximum daily load (TMDL) plan for the Chesapeake Bay.' In upholding the TMDL,
Judge Rambo provided welcome certainty as the states carry out the complex task of developing
their own plans for meeting the cleanup goals set forth in the Bay TMDL. And, even more
importantly, it allows EPA and the states to direct their full attention to the pressing need to
achieve the pollutant reductions necessary to restore the biological integrity of the Bay. The
Farm Bureau has appealed the ruling to the U.S. Court of Appeals for the Third Circuit.”

Background

EPA and the states have three decades of experience working together to clean up the
Chesapeake Bay. In 1983, Virginia, Maryland, Pennsylvania, Washington, D.C., EPA, and the
Chesapeake Bay Commission signed a simple one-page pledge to address the Bay’s pollution
problems. They affirmed this commitment in 1987 when they signed the Chesapeake Bay
Agreement, which set the first numeric goals to reduce pollution—a forty percent reduction by
2000.> When it became clear that the 1987 goals would not be met, EPA and the states signed a
new agreement, Chesapeake 2000. This agreement, signed in 2000, established 102 goals to
reduce pollution by 2010.* Seven years later, EPA admitted that it was nowhere near on track to
meet the goals.’

The Obama administration breathed new life into the restoration efforts with a 2009 Executive
Order instructing EPA to work with state governments to reduce pollutants flowing into the Bay.
A year later, EPA released the final Bay-wide TMDL,® a comprehensive “pollution diet” for the
Bay that was developed with input from the states’ Phase I water implementation plans.” The
TMDL calls on states to reduce nitrogen and phosphorus loadings to the Bay by 25 percent by
2025, and sediment loadings by 20 percent.

Judge Rambo’s decision came more than 11 months after both sides made oral arguments in the
U.S. District Court in Harrisburg. Plaintiffs American Farm Bureau Federation and the
Pennsylvania Farm Bureau filed the original complaint, which was later amended to name six
additional plaintiffs.® The court also granted three motions by defendant-intervenors. The first
motion allowed various environmental and public interest groups to intervene, including the
Chesapeake Bay Foundation (CBF).’ The second group of defendant-intervenors included
several municipal clean water associations.'® The final movant was the Pennsylvania Municipal
Authorities Association."’



At Issue

The plaintiffs had three main allegations: (1) that the EPA was acting outside the scope of its
authority under the Clean Water Act by “implementing” the Bay TMDL; (2) that the TMDL was
arbitrary and capricious in that it relied on flawed science; and (3) that EPA failed to provide an
adequate notice and comment period, in violation of the Administrative Procedure Act (APA).

The Court’s Reasoning

EPA’s TMDL is authorized by the CWA

The meat of the Farm Bureau’s argument was that EPA overstepped its authority. While the
plaintiffs conceded that EPA has the power to issue a TMDL, they argued that EPA improperly
implemented the TDML by including wasteload allocations (WLAs), load allocations (LAs), and
sector and individual source allocations in the TMDL. Judge Rambo agreed that TMDL
implementation primarily falls to the individual states, but disagreed that the TMDL represented
an unlawful implementation plan. The “TMDL is not an implementation plan because it contains
only allocations, and no formal statement of Zow the allocations are to be achieved,”12 that is, no
methodology, strategy, or other implementation measures. Moreover, the court found that
nothing in the CWA prohibits EPA from defining the TMDL in terms of WLAs and LAs" and
noted that the states provided most of the individual allocations, rather than EPA."*

Key to the court’s decision was the TMDL’s demonstrated commitment to cooperative
federalism. Judge Rambo dedicated nearly 20 pages of her 99-page opinion to reviewing the
history of the Bay preservation efforts, which have spanned more than 30 years, been the subject
of considerable litigation, and yielded numerous consent decrees, settlement agreements, and
MOUs." This history reveals consistent communication and cooperation between EPA and the
states. Indeed, the Bay states asked EPA to set pollution levels for the entire watershed in 2007
and, as the court emphasized, “no state has filed suit challenging the TMDL.”"°

Interestingly, the court disagreed with EPA that its authority to promulgate the watershed-wide
pollution limit was augmented by the President’s executive order and the consent decrees,
MOUs, and settlement agreements that the states and other parties had entered into over the
years. In rejecting this argument, the court stated that these supplemental sources could not by
themselves expand congressionally bestowed powers.!” Nonetheless, the court upheld the TMDL
as a valid exercise of EPA’s powers under the CWA.

EPA’s reliance on scientific models and data were reasonable
The court found that EPA’s reliance on certain models and data were reasonable and, under
Chevron, deferred to the agency’s expertise.'®

The length of the comment period and information provided was adequate

The court had very little trouble finding that the 45-day public comment period was sufficient.
First, the period exceeded the statutory minimum requirement of 30 days. Second, because the
TMDL was developed over a ten-year period, plaintiffs actually had much longer than the 45
days in which to participate in the plan’s development. Finally, the court disagreed that the



process was procedurally insufficient because EPA allegedly withheld information about three
models underlying the final TMDL. The court found that not only did the EPA give as much
information as it could regarding these ever-changing models, but also that the plaintiffs failed to
demonstrate how they were prejudiced by the lack of information."’
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