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On Friday, December 13, Judge Rudolph Contreras of the U.S. District Court for the 
District of Columbia dismissed a lawsuit asking him to strike down the nutrient trading 
provisions contained in the Environmental Protection Agency’s (EPA) plan to restore the 
Chesapeake Bay, known as the Total Maximum Daily Load (TMDL). His decision means 
that the TMDL will be implemented with water trading as one component of its 
pollution-control requirements. The decision follows a Pennsylvania district court 
opinion that also upheld the legality of the TMDL against a challenge by the American 
Farm Bureau Federation.1  
 
Here, plaintiffs Food & Water Watch and Friends of the Earth argued that the TMDL’s 
authorization of pollution trading and offsets would give rise to “hotspots” of pollution in 
violation of the Clean Water Act (CWA). In dismissing the suit, the judge found that the 
plaintiffs sued too early—in the absence of any concrete evidence that “hotspots” or other 
CWA violations had occurred, the judge said that plaintiffs had not suffered actual injury. 
And, since the trading provisions within the TMDL encouraged—but did not require—
states to participate in trading or offset programs, the court also found that the challenged 
action was not reviewable final agency action. 
 
While offsets and nutrient trading, also known as water quality trading, raise a host of 
issues, including serious environmental justice concerns,2 the judge’s decision reinforced 
the legality of the Bay-wide TMDL. The states and EPA may now direct their full 
attention to achieving the pollutant reductions necessary to restoring the biological 
integrity of the Bay. 
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The Chesapeake Bay is choking on too much pollution in the form of nitrogen, 
phosphorus, and sediment. Years of half-hearted interstate efforts to check polluting 
emissions and restore the health and vitality of the nation's largest estuary have failed. 
The Obama administration breathed new life into the restoration efforts with a 2009 
Executive Order instructing EPA to work with state governments to reduce pollutants 
flowing into the Bay. A year later, EPA released the final Bay-wide TMDL, 3  a 
comprehensive “pollution diet” for the Bay. A TMDL specifies the maximum amount or 
“load” of a pollutant that can be discharged into the waters from all sources combined 
while still allowing that body of water to meet water quality standards.4 Specifically, the 
Bay-wide TMDL calls on states to reduce nitrogen and phosphorus loadings to the 
Chesapeake Bay by 25 percent by 2025, and sediment loadings by 20 percent. 
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Section 10 of the TMDL, the provisions most in dispute in this case, outlines EPA’s 
expectations for how states will keep pollution levels down despite future population 
growth. The section begins by discussing offsets, which “[f]or purposes of the 
Chesapeake Bay TMDL, mean[] . . . compensating for the loading of a pollutant of 
concern from a point or nonpoint source with a reduction in the loading from a different 
source or sources, in a manner consistent with meeting [water quality standards].”5 
Section 10.2 covers water quality trading. The EPA has defined trading as an approach 
that “allows one source to meet its regulatory obligations by using pollutant reductions 
created by another source that has lower pollution control costs. Trading capitalizes on 
economies of scale and the control cost differentials among and between sources.”6  
 
Food and Water Watch and Friends of the Earth sued EPA on October 3, 2012.7 The 
American Farm Bureau Federation and the National Association of Home Builders 
intervened to “ensure that states have the ability to use water quality trading as a cost 
efficient means to implement TMDLs.”8 
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Food & Water Watch and Friends of the Earth alleged that EPA authorized offsets and 
water quality trading in the Chesapeake Bay TMDL and that this authorization violated 
the CWA by unlawfully allowing new and increased pollution discharges into the Bay 
watershed. The plaintiffs also argued that EPA’s authorization of pollution trading and 
offsets violated the notice-and-comment requirements of the Administrative Procedure 
Act. 
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The U.S. Constitution requires a plaintiff to have “standing” to bring a case.9 To 
demonstrate standing, the plaintiffs must show three things: (1) they have suffered actual 
injury, (2) the injury is fairly traceable to the challenged action of the defendant, and (3) 
the injury is likely to be redressed by a favorable decision.10 Judge Contreras found that 
the plaintiffs’ allegations failed on all three counts.  
 
To show injury, Food & Water Watch and Friends of the Earth argued that their 
members’ use and enjoyment of the Bay would be affected by the creation of “hotspots” 
of pollution once states began implementing offsets and water quality trading. The judge 
disagreed, noting that the TMDL was written to avoid this problem and that the creation 
of “hotspots” was therefore highly speculative.11 In support, the judge emphasized that 
the TMDL does not allow offsets or trading if it would result in an “exceedance of [water 
quality standards] in either receiving segment or anywhere else in the Bay watershed.”12 
 
Even if the plaintiffs could demonstrate injury, the court found that the injury was not 
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traceable to EPA’s inclusion of trading and offsets in the Bay TMDL. To satisfy this 
prong, Food & Water Watch and Friends of the Earth claimed that EPA indirectly caused 
their injury by “authorizing” trading in the TMDL, allowing states to engage in the 
trading that gave rise to their injury. They also argued that that the TMDL directly caused 
their injury because it strong-armed states into implementing trading programs. Since, 
according to the court, EPA had actually approved the trading program at issue in 2003, 
the TMDL itself did not “authorize” nutrient trading.13 While the court acknowledged 
that EPA could withhold federal grants if a state failed to implement the TMDL in 
accordance with EPA’s recommendations, it did not agree that this amounted to coercion. 
Instead, “[o]ffsets and trades are but one option in the States’ arsenal for [accommodating 
population growth while complying with the CWA and TMDL].”14 
 
Finally, the court concluded that the plaintiffs’ injuries would not be redressed by a 
decision in their favor. If the court granted the relief sought and took out the references to 
trading and offsets in the Bay TMDL, the pre-existing 2003 trading authorization would 
remain in place.15 Under that policy, states would still be able to implement offset and 
trading programs—exactly what the plaintiffs were trying to stop. 
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Ripeness refers to whether a case is ready for the judge to consider it. The doctrine bars 
judicial review when a dispute is insufficiently developed or a potential injury is too 
speculative. The doctrines of ripeness and standing have the injury requirement in 
common. If a plaintiff claims sufficient injury, the court then considers the harm of 
withholding judicial review and whether the case would benefit from more factual 
development.16  
 
According to Judge Contreras, just as the injury claimed was too speculative to establish 
standing, so too was it too speculative to render the case ripe for review. If, for example, 
a state were to authorize an offset under the TMDL that violated the CWA, then the case 
would be ripe. In the absence of such a tangible event, the court refused to consider the 
merits of the plaintiffs’ case.17 
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The plaintiffs’ case arose under the Administrative Procedure Act (APA). The APA 
grants a court the authority to set aside agency actions that are “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law.18 But the APA does not 
allow courts to review agency activities until their actions are final, meaning that the 
agency has finished its work and will not change its decision. 19  Judge Contreras 
concluded that the trading provisions in the TMDL did not amount to final agency action 
for a variety of reasons.  
 
First, he reasoned that because the TMDL only authorized, but did not require, trading, it 
did not impose any legal requirements. In referencing offsets, for example, the TMDL 
“encourages and expects that the jurisdictions will . . . implement programs for offsetting 
new and increased loadings.”20 Second, binding precedents in the same court held that, 
“where agency action requires separate implementation plans to make its goals come to 



4 

fruition, such agency action is not final for purposes of judicial review.”21 The TMDL 
follows this structure: It imposes general but mandatory goals and the states develop 
specific implementation plans, known as Watershed Implementation Plans (WIPs), to 
meet those goals. 
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Because Judge Contreras decided the case on procedural grounds, he did not reach the 
question of whether, as the plaintiffs had argued, trading is legally authorized under the 
Clean Water Act. His decision is likely to mean, though, that if such a case is ever 
brought, it will have to wait until water quality trading programs are put into effect in 
Chesapeake Bay jurisdictions. Of course, the catch-22 of the judge’s decision is that any 
future court will be more hesitant to overturn a program that is already operating.  
Plaintiffs may appeal Judge Contreras’ decision, although we suspect that effort would be 
an uphill battle.  
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Founded in 2002, the Center for Progressive Reform is a 501(c)(3) nonprofit research and 
educational organization comprising a network of scholars across the nation dedicated to 
protecting health, safety, and the environment through analysis and commentary.  CPR 
believes sensible safeguards in these areas serve important shared values, including doing 
the best we can to prevent harm to people and the environment, distributing 
environmental harms and benefits fairly, and protecting the earth for future generations.  
CPR rejects the view that the economic efficiency of private markets should be the only 
value used to guide government action.  Rather, CPR supports thoughtful government 
action and reform to advance the well-being of human life and the environment.  
Additionally, CPR believes people play a crucial role in ensuring both private and public 
sector decisions that result in improved protection of consumers, public health and safety, 
and the environment.  Accordingly, CPR supports ready public access to the courts, 
enhanced public participation, and improved public access to information. 
 
The Center for Progressive Reform 
455 Massachusetts Ave., NW, #150-513 
Washington, DC 20001 
202.747.0698 
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Direct media inquiries to Matthew Freeman or Erin Kesler, 202.747.0698, 
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